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MVEMORANDUM OPI NI ON

THORNTON, Judge: Respondent determ ned a $2, 890 deficiency
in petitioner’s 2001 Federal inconme tax and a $578 accuracy-

rel ated penalty under section 6662.! The only bona fide issue

1 Unl ess ot herwi se indicated, section references are to the
I nternal Revenue Code in effect for the year at issue. Al
nmonet ary anounts have been rounded to the nearest dollar.
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for decision is whether a penalty should be inposed on petitioner
under section 6673.

Backgr ound

The parties have stipulated sone facts, which we incorporate
herein. Wen he filed his petition, petitioner resided in Saint
Marys, Kansas.

Until his retirement in 2001, petitioner was enpl oyed by the
U. S. Departnent of Education. The parties have stipul ated that
during 2001 petitioner received the foll ow ng paynents:

“pensi on/annuity paynents” of $23,988 fromthe U S. Ofice of
Per sonnel Managenent; “mnedi cal paynments” from Monunental Life
| nsurance Conpany of $2,009; and Social Security paynents of
$2, 148.

On his 2001 Form 1040, U.S. Individual Incone Tax Return,
petitioner reported zero gross incone and clainmed a $2,278
refund. Attached to his Form 1040 was a Statenent of Annuity Paid
fromthe Ofice of Personnel Managenent, reporting $23, 988 gross
annuity paynments to petitioner in 2001 and zero Federal incone
tax wthheld. Also attached to petitioner’s Form 1040 was Form
4852, Substitute for Form W2, Wage and Tax Statement, or Form
1099-R, Distributions From Pensions, Annuities, Retirenment or
Profit-Sharing Plans, IRAs, Insurance Contracts, Etc., on which
petitioner clainmed $2,278 of Federal inconme tax withheld by the

O fice of Personnel Managenent, for which petitioner clainmed a
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refund. Attached to the Form 4852 was Form 8275, Disclosure
Statenent, in which petitioner clainmed that the Ofice of
Per sonnel Managenent had “inproperly reported” annuities paid to
hi m as gross incone because this “renuneration” was not from any
of the foreign sources listed in section 861 and the regul ations
t her eunder .

By letter dated July 14, 2004, respondent’s Appeals Ofice
provi ded petitioner a docunment entitled “The Truth About
Frivol ous Tax Argunents”, which contained, anong other things, a
di scussion, with citations to relevant authority, of the
frivol ous nature of the contention that only foreign-source
i ncome under section 861 is taxable. This docunent also
descri bed penalties, including the section 6673 penalty, for
pursuing frivol ous tax argunents.

In the notice of deficiency, issued July 21, 2004,
respondent determ ned that the $23,988 that petitioner had
received fromthe Ofice of Personnel Managenent in 2001
represented taxabl e i ncome under section 61. Respondent al so
determ ned that petitioner had $2, 009 unreported self-enpl oynent
i ncome as shown on Form 1099-M SC, M scel | aneous | ncone, from
Monunent al Life Insurance Conpany and that petitioner’s 2001
Soci al Security benefits were taxable in the anmount of $965.
Respondent determ ned that petitioner was |liable for a section

6662 accuracy-related penalty of $578.
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In his petition, petitioner contended w thout el aboration
t hat respondent had erred in determning that he had gross and
taxabl e i nconme; that he was entitled to “personal exenptions,
deducti ons and possi bly busi ness expenses”; and that the notice
of deficiency was invalid because “the Internal Revenue Service
failed to execute an involuntary return as required by the IR
Code.”

By Order dated Novenmber 28, 2005, the Court directed
petitioner by Decenber 28, 2005, to file a response to
respondent’s notion to conpel production of docunments, in which
respondent requested docunentary evidence to substantiate
petitioner’s claimed entitlenment to deductions or exenptions.
Petitioner having filed no response, on January 6, 2006, the
Court granted respondent’s notion to conpel production of
docunents. On February 13, 2006, petitioner untinely filed his
response to respondent’s notion to conpel production of
docunents. Petitioner’s response was not fairly directed to the
subst ance of respondent’s request for production of docunents but
i nstead asserted that by failing to produce Form 23C, Assessnent
Certificate--Summary Record of Assessnents (Form 23C), respondent
was proceeding “illegally and prematurely to collection
activities”.

On February 3, 2006, this Court entered summary judgnent for

respondent in the case at docket No. 22706-04L, a collection case
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invol ving petitioner’s 2000 i ncone taxes. In its Order, the
Court rejected as neritless petitioner’s contention that
respondent did not properly assess his 2000 tax liability because
petitioner did not receive copies of Form23C. Inits Oder, the
Court cautioned petitioner that if he raised simlar frivol ous
argunents in this Court in the future, the Court m ght inpose
penal ties of up to $25,000 pursuant to section 6673.

In his pretrial menorandum submtted to the Court and served
on petitioner January 27, 2006, respondent indicated that a
section 6673 penalty m ght be sought if petitioner continued to
assert frivolous contentions.

On February 13, 2006, this case was called for trial in
Kansas City, Mssouri. Petitioner appeared and renewed his
frivol ous contentions regardi ng section 861 and Form 23C.
Petitioner responded to questions fromrespondent’s counsel
confirmng petitioner’s enploynent and retirenent in 2001 but
ot herw se declined to offer any evidence or testinony on the
ground: “I don’t have an assessnent”.

Di scussi on

Petitioner has stipulated the itens of unreported incone
upon which the notice of deficiency is based. Petitioner has
rai sed no bona fide dispute as to the inclusion of these itens in
his taxable incone. As petitioner was advised by respondent

during pretrial preparations, petitioner’s contentions that only
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foreign-source incone is taxable have been repeatedly rejected as

frivolous. See, e.g., Takaba v. Comm ssioner, 119 T.C. 285, 294-

295 (2002); WIllians v. Conm ssioner, 114 T.C. 136, 138-139

(2000). Petitioner’s notion that the notice of deficiency is
sonehow defective because respondent has not provided hima Form
23C is msguided. Respondent may not assess petitioner’s 2001

t axes, and hence woul d have no occasion to prepare any record of
assessnment such as Form 23C, until after the Tax Court’s deci sion
has becone final in this proceeding to redeterm ne petitioner’s
deficiency. See sec. 6213(a). Even then, as we advised
petitioner in our February 3, 2006, Order granting respondent’s
nmotion for summary judgnment agai nst petitioner in his collection
case at docket No. 22706-04L, the Conm ssioner is not required to
use Form 23C in maki ng an assessnent. See, e.g., Roberts v.

Conmi ssi oner, 118 T.C. 365, 371 (2002), affd. 329 F.3d 1224 (11th

Cr. 2003). Al other argunents raised by petitioner are
simlarly groundl ess.
Petitioner had the burden of identifying and proving any

deductions to which he mght be entitled. See, e.g., Rockwell v.

Comm ssi oner, 512 F.2d 882 (9th Gr. 1975), affg. T.C Meno.
1972-133. Petitioner failed to do so and has not shown that

respondent’s determination is in any way erroneous.?

2 Petitioner has not chall enged respondent’s assertion of
the accuracy-related penalty pursuant to sec. 6662. W deem
(continued. . .)
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Section 6673(a)(1l) authorizes the Tax Court to require a
taxpayer to pay to the United States a penalty not in excess of
$25, 000 whenever it appears that proceedi ngs have been instituted
or maintained by the taxpayer primarily for delay or that the
taxpayer’s position in such proceedings is frivolous or
groundl ess. The various argunents that petitioner has nmade in
this case have | ong been discredited and patently were asserted
for purposes of delay. Petitioner has ignored warnings from
respondent and this Court that his antics could result in the
i nposition of sanctions under section 6673. Petitioner has
unreasonably protracted these proceedi ngs and wasted the
resources of respondent and this Court. Pursuant to section
6673, we require petitioner to pay to the United States a penalty
of $1, 000.

To reflect the foregoing,

An appropriate order and

decision will be entered.

2(...continued)
petitioner to have conceded this issue. |In any event, the
stipulated facts satisfy respondent’s burden of production with
respect to this penalty. See sec. 7491(c).



